UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF NEW YORK, et al.,
Plaintiffs

v Civil Action No. 98-1233 (CKK)

MICROSOFT CORPORATION,

Defendant.

ORDER
(November 18, 2002)

Presently pending before the Court is the MDL Plaintiffs’ Motion for Leave to Intervene
and Motion to Clarify or Modify the Protective Order and Defendant Microsoft’s partial
opposition thereto. In its partial opposition, Microsoft “does not object in principle to a
modification of the Protective Order,” but raises the concern that various third-parties who
produced documents in conjunction with the remedy phase of this proceeding would not have an
opportunity to be heard on the issue. Microsoft Partial Opp’n. at 1. In response to the concerns
raised in Microsoft’s partial opposition and pursuant to Court order, the MDL Plaintiffs sought
and obtained some form of consent to their proposed intervention and modification of the
Protective Order in this case from nearly all of the various third-parties affected by the proposed

modification.!

' The MDL Plaintiffs in their August 30, 2002 Reply Memorandum informed the Court
that they had reached agreement with all but five third-parties. This Court on September 13,
2002 ordered that if the five parties remained “unable to reach an agreement with the MDL
Plaintiffs regarding Plaintiffs regarding modification of the Protective Order in this case, . . . they



Having resolved Microsoft’s primary objection, the Court addresses Microsoft’s two
remaining objections to the modification proposed by the MDL Plaintiffs. Microsoft first objects
that only “relevant” information should be provided to the MDL Plaintiffs. Microsoft’s objection
places this Court in the difficult position of determining whether documents produced during
discovery in this action are relevant to the MDL proceeding presently pending in United States
District Court for the District of Maryland. While the MDL Plaintiffs are not incorrect that their
request for modification is properly directed at the issuing Court, MDL Reply at 10 (citing Wilk
v. American Medical Ass’n, 635 F.2d 1295, 1299 n.8 (7™ Cir. 1980), this Court need not make
the determination of relevance the MDL Plaintiffs seek. This Court may modify the protective
order, with the consent of the affected third parties, so as to remove the first obstacle presently
preventing access to certain documents. If, however, Microsoft desires to seek further protection
from access to those documents on relevance grounds, that is an obstacle which must be removed
by another court. Said otherwise, Microsoft’s relevance arguments are properly addressed to the
court presiding over the litigation for which the documents are sought. Therefore, the Court
determines to modify the Protective Order in this case so as to authorize access to documents
produced by third-parties during these proceedings, but declines to determine if, once access is
no longer hindered by the Protective Order in this case, such access may be barred on grounds of

relevancy. That relevancy determination rests with another court.

shall file . . . brief memoranda specifying the basis for their objections.” State of New York v.
Microsoft Corp., No. 98-1233 (D.D.C. Sept. 13, 2002). Only Dell Computer Corporation and
Gateway, Incorporated (“Gateway”) filed such objections. The Court takes notice of these
objections and does not include these two non-parties in this order. The Court interprets the
silence of the other non-parties as a concession to the MDL Plaintiffs’ request for access. The
Court continues to urge these third-parties to reach an amicable resolution regarding the
provision of access to documents by the MDL Plaintiffs.
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Microsoft also objects to modification of the Protective Order unless Microsoft’s in-
house counsel is provided access to the documents produced to the MDL Plaintiffs. The order
pursuant to which the relevant third-parties produced materials to Microsoft provided that for
information designated as “Highly Confidential,” Microsoft’s in-house counsel would not be
permitted access. Microsoft proposes to modify the status quo based upon its notion of
“fundamental fairness.” Microsoft Partial Opp’n. at 12.

While undoubtedly Microsoft’s in-house counsel are significant members of its litigation
team, the Court disagrees that the notion of “fundamental fairness” demands this substantial
alteration of the terms of the Protective Order. The relevant third parties produced sensitive
documents pursuant to the belief that Microsoft’s in-house counsel would not have access to such
documents. The vast majority of these third parties have consented to some modification of the
Protective Order, as proposed by the MDL Plaintiffs. The Court would regard the belated
provision of access to information to Microsoft’s in-house counsel as fundamentally unfair to
those parties who produced information in reliance upon the fact that Microsoft’s in-house
counsel would not have access. The Court further rejects as wholly unsupported Microsoft’s
bold contention that the denial of access to in-house counsel, while other counsel of record had
access to the very limited group of documents designated as “Highly Confidential,” would
“prejudice Microsoft’s ability to defend itself” against the MDL Plaintiffs. /d. Accordingly, the
Court shall deny Microsoft’s request to provide in-house counsel with access to any “Highly
Confidential” information provided to the MDL Plaintiffs.

Based on the foregoing, it is this 18" day of November, 2002, hereby

ORDERED that the Motion of the MDL Plaintiffs in the action In re: Microsoft Corp.



Antitrust Litigation, MDL No. 1332, pending in the United States District Court for the District
of Maryland, to Intervene is GRANTED for the limited purpose of this Order; and it is further
ORDERED that effective upon entry of this Order, the Stipulation and Protective Order
(“Protective Order”) filed May 27, 1998 by this Court, and re-entered on September 28, 2001, is
modified to permit access by outside counsel for the MDL Plaintiffs to certain documents and
other materials listed below that had been designated as either “Confidential” or “Highly
Confidential” in this action pursuant to the terms of the Protective Order, solely for use in the
proceedings in which access to “Confidential” or “Highly Confidential” documents is permitted
by the Stipulated Revised Protective Order entered in the MDL Proceeding on September 5,
2000. Access to and use of the materials otherwise shall be governed by the terms of the
Protective Order, including but not limited to all restrictions set forth in the Protective Order
regarding access to the materials by counsel for the MDL Plaintiffs and Microsoft and by other
individuals, with the exception that certain additional modifications, as set forth below, shall
apply as to particular third parties. Except where otherwise indicated, or curtailed by order of the
court presiding in the MDL case, the materials shall be produced by Microsoft and not the third
parties.
It is further ORDERED that
1. Pursuant to the terms and conditions described herein, and subject to limitation on
the grounds of relevance by the court presiding in the MDL proceeding, the MDL
Plaintiffs shall have use of, and have access to, certain documents and other
materials produced in the remedies phase of this proceeding by certain third

parties as described below.



As to Acer America Corporation; Andrew Appel; Apple Computer, Inc.; Applied
Systems, Inc.; Counsel for Association for Competitive Technology; August
Capital; Autodesk, Inc.; Jim Barksdale and The Barksdale Group; Best Buy;
Charter Communications; Compaq Computer Corp.; Counsel for Computer
Industry Association; Citizens Against Government Waste; Eastman Kodak
Company; eMachines, Inc.; Fujitsu America, Inc.; IBM Corp.; Intel Corp.;
Liberate Technologies; MusicMatch, Inc.; Onyx Software Corporation; Opus-i,
Inc.; Oracle Corporation; Qwest Communications; RealNetworks, Inc.; Red Hat,
Inc.; Samsung Electronics America, Inc.; Silicon Graphics, Inc.; Steven D.
McGeady; Sun Microsystems, Inc.; Progress and Freedom Foundation; Counsel
for The Project to Promote Competition and Innovation in the Digital Age; The
Software and Information Association; Toshiba America, Inc.; Unisys
Corporation; VideoBanner.com; Waggener Edstrom; Weber Shandwick; and
Yahoo! Inc., those documents and other materials include: (1) all deposition
transcripts and trial testimony and all deposition and trial exhibits offered or
proffered (whether or not admitted) by all parties in this action, whether or not
designated “Confidential” or “Highly Confidential”; and (2) to the extent not
covered by (1) above, all documents produced by any party or third party in this
action, and all reports, summaries or notes of witness interviews and witness
statements produced to Microsoft in connection with this action, which relate to
the efforts of Intel Corporation to work with the Linux operating system, and

Microsoft’s response thereto.



4.

The materials described above that had been produced in this action by Novell,
Inc. ("Novell") include certain pages of documents that had been introduced
and/or placed under seal and which Novell contends are not relevant to the MDL
Proceeding. Novell will produce to counsel for the MDL Plaintiffs those pages of
the documents in redacted form. To the extent that the MDL Plaintiffs desire all or
a portion of those pages in unredacted form, they will so notify Novell. Novell
will then have 10 days from the date of receipt of such notice to object before this
Court to such additional access to those pages by counsel for the MDL Plaintiffs.
Advanced Micro Devices, Inc. ("AMD"), and not Microsoft, shall have the
responsibility and authority to both designate the responsive AMD documents
and to produce those materials to counsel for the MDL Plaintiffs.
As to Hewlett-Packard Company ("HP"), the documents and other materials to
which counsel for the MDL Plaintiffs shall have access include: (1) HP
documents designated by the plaintiff States in this action as potential trial
exhibits (State trial exhibits Nos. 310, 1151 and 1127); (2) HP documents
designated by Microsoft as potential trial exhibits (DX399-413); (3) HP
documents marked as deposition exhibits in the Remedies phase of the
Government case; and (4) HP documents admitted in evidence in the Remedy
phase of the Government case. All terms of this Order shall apply to access
and use of those documents with the exception that access to the documents
by Microsoft' s designated in-house counsel, and HP's right to object to such

access, shall be governed by paragraphs 6 and 7 of the Order Modifying the



Protective Order filed on May 18, 2001in the consolidated action consisting of
this action and United States of America v. Microsoft Corporation, Civil
Action No. 98-1232.

As to America Online, Inc. ("AOL"), the documents and other materials to
which counsel for the MDL Plaintiffs shall have access pursuant to the terms
of this Order include all documents (MDL bates number AOL0004223-
AOLO0005657) that AOL previously produced to Microsoft (a) in response to
Microsoft's June 15, 2001 subpoena to AOL in the MDL Proceeding and (b) in
the remedies phase of this action. In addition, AOL will produce to counsel
for the MDL Plaintiffs, also subject to the terms of the Protective Order, (1)
other documents produced by AOL in the remedies phase of this action that
fall within the negotiated scope of Microsoft's June 15, 2001 subpoena to
AOL in the MDL Proceeding, irrespective of date; (2) documents produced by
AOL in the remedies phase of this action that relate to meetings with
Microsoft regarding productivity suites, individual productivity applications,
or Microsoft operating systems; (3) documents produced by AOL in the
remedies phase of this action that either relate to the ability to compete with
Microsoft in the distribution of browser software or discuss browser
competition from Microsoft or any other company; and (4) documents
produced by AOL in the remedies phase of this action that relate to meetings
with other software or hardware companies in which competition with

Microsoft was discussed. In addition, the three in-house lawyers and two legal



assistants identified in Microsoft's Partial Opposition to the MDL Plaintiffs'
motion for modification of the Protective Order shall also have access to all of
the AOL documents identified above, subject to the other terms of the
Protective Order.

As to Avanade, Inc.; NEC USA, Inc. and NEC Solutions (collectively
"NEC"); and SBC Communications, Inc. ("SBC"), the documents and other
materials to which the MDL Plaintiffs shall have access pursuant to the terms
of this Order, and which SBC shall produce with respect to its respective
materials, include: (1) all proposed and actual trial exhibits, and (2) all sealed
deposition or trial testimony related to: (a) operating systems for a PC, (b)
word processing software, (c) spreadsheet software, or (d) middleware,
excluding testimony on set top television boxes, voice recognition software,
digital imaging software or internet access provider agreements. Also as to
SBC, with regard to the actual and proferred trial exhibits referred to above,
SBC will produce for possible use in the MDL Proceeding redacted versions
of those exhibits which certain counsel for the MDL Plaintiffs previously
reviewed in unredacted form.

As to Sony Corporation of America (“Sony”), Microsoft will produce Sony’s
proposed and actual trial exhibits. The MDL Plaintiffs will provide counsel
for Sony with the production numbers of Sony’s proposed and actual trial
exhibits produced by Microsoft.

As to Palm, Inc. ("Palm"), the documents and other materials to which the



MDL Plaintiffs shall have access, and which Palm will produce to the MDL
Plaintiffs, subject to the terms of this Order, include those that fit within the
following categories used in connection with a prior production by Palm to the
MDL Plaintiffs:

Business And Marketing Plans For Palm Products. Palm will
produce its 2000 Annual Strategy Plan and other prior business plans,
or documents sufficient to reflect Palm’s operating business plans if no
formal plans exist. Palm need not conduct any search of its electronic
files, including email, unless particular documents necessary to
respond to this request do not exist in hard-copy format but do exist in
electronic format.

Pricing Documents. Palm will produce pricing list documents, as
well as product roadmap documents that “slot” various products for
certain price points and show launch and end-of-life dates. Palm need
not conduct any search of its electronic files, including email, unless
particular documents necessary to respond to this request do not exist
in hard-copy format but do exist in electronic format.

Licensing Agreements And Similar Ventures With Palm OS
Licensees. Palm will produce its standard licensing agreement, as well
as its list of licensees. In addition, Palm will produce basic
information concerning the existence of agreements with other
licensees with whom it has entered into non-standard and publicly
known licensing agreements.

Basic Information About Palm Handhelds And Operating
Systems. Palm will produce basic information about its current and
prior handheld and OS products, including launch dates, feature sets,
etc.

Palm’s Support Efforts For Independent Software Vendors. Palm
will produce its Alliance Program Guide (“APG”), which includes
information concerning technical support, funding, technical sharing of
APIs, and similar efforts by Palm to encourage independent software
vendors (“ISVs”) to develop products for the Palm platform. Palm
also will produce its Developers Support Program, the forerunner to
the APG. In addition, Palm will provide publicly available
information about the growth of third-party applications for the Palm
OS platform since the beginning of 2000, as well as documents that
describe the growth of third-party applications for the Palm OS
platform prior to 2000. Finally, Palm will produce other information
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10.

about developer support that it distributes to the public (e.g.,
information distributed at trade shows and on Palm’s web sites).

Palm Organizational Charts. Palm will produce its current
organizational charts with the names of its personnel redacted.

Palm OS v. Windows Desktop OS’s, Linux Desktop OS, Apple
Macintosh OS Comparison Documents. Palm will perform a good-
faith, reasonable search for and, if in existence, produce documents
responsive to this request. Palm need not conduct any search of its
electronic files, including email, unless particular documents necessary
to respond to this request do not exist in hard-copy format but do exist
in electronic format.

Microsoft Refusals To Provide Technical Assistance To Palm
Concerning Interoperability Of Palm Products With Microsoft’s
Desktop OS. Palm will conduct a good-faith inquiry among personnel
it believes would have relevant documents or information responsive
to this request if they were to exist at all. Palm need not conduct any
search of its electronic files, including email, unless particular
documents necessary to respond to this request do not exist in hard-
copy format but do exist in electronic format. Palm will provide a
general description of which personnel were surveyed during this
inquiry, as well as produce documents and information, if any exist.

Palm OS Profit Margin Information. Palm will produce profit
margin data for its OS Division in the form it exists for Palm’s 2001
fiscal year.

Notwithstanding the foregoing, to the extent that Microsoft objects on
relevance grounds to its own production of documents described herein as
discovery in the MDL proceeding, nothing in this Order shall prevent
Microsoft from seeking relief from the Court presiding over the MDL
proceedings from the requested production of documents addressed by this
Order. This Order serves only to make clear that the Protective Order entered
in the above-captioned case has been modified by this Order such that it shall

not further serve to prevent Microsoft from providing the MDL Plaintiffs
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with access to and use of the documents described above and pursuant to the

terms described above.

SO ORDERED.

COLLEEN KOLLAR-KOTELLY
United States District Judge
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